The Stand Of Constitutional Justice Against 
Anti-terrorism Laws In Modern Legal 

Systems 

( Comparative Study ) 



BY 

OMAR NAAS ALARAIBI 



2008 




The Stand Of Constitutional Justice Against 
Anti-terrorism Laws In Modern Legal Systems 



Abstract: 

The main objective of this study is to review, examine 
and evaluate the credibility of legal steps taken by different 
modern legal systems against the most vital principle to 
individuals. 

The principle of basic rights and liberties has been 
tremendously violated by acts and laws issued as anti- 
terrorism laws, which resulted in ( security is overruling 
liberties ). 

Such laws were introduced world- wide after the events of 
New York and Washington on the 1 1 th . Of September 2001. 

We began our study with a general preface introducing 
the term known as a State Of Law , which means that the 
State is ruled by the law, and this law we refer to here is any 
rule governs the society which varies from the Supreme law 
of a State such as the Basic law or the Constitution which 
dictates the constructing and organizing of powers in the 
State , to laws and statutes issued by The Legislative Power 
and the Executive Power. 
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We continued the research by pointing out that there are 
three main Objectives which are the basis for this study. 

The 1 st . Objective , is the term Constitutional Justice , 
which takes us to the review on the constitutionality of laws. 

We discussed both types of reviews , the political review 
which was first originated in France On 1799, and 
progressed to reach the present system which is (le 
constitutionnel conseil) established by the 1958 constitution, 
the other type is the judicial review which was first came 
into affect on 1803 in the famous U.S. Supreme court 
decision in (Marbury v Madison ) . Also we explained that 
the judicial review comes either by ordinary courts in the 
judicial system such as the U.S. Supreme court , or by 
special courts established by the Constitution for this 
purpose such as the German Constitutional Court . 

The 2 nd Objective, was the introduction of the anti- 
terrorism measures and laws by the Executive and 
Legislative powers , as we discussed these measures and 
laws before and after the events of 11 th . Sept. 2001 , on 
different levels , i.e. Internationally measures taken by the 
League of Nations , United Nations and different other 
international Organizations and bodies . 
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On the National level we examined the measures taken 
by individual countries issuing a number of legislations 
known as the anti-terrorism laws , and such countries are 
the United States of America , United Kingdom , Australia 
and other different countries all over the world. 

The 3 rd Objective of this research is a review of the Basic 
Rights and Liberties which are assigned to Human Beings, 
and we discuss this in connection with the mankind history 
of development and evolution as one part, and with the 
religious messages and doctrines from Allah by his 
Prophets and Messengers; as these Basic Rights and 
Liberties are born with humanity, and they are not gifts 
from any other human being whatever power does he 
possess . 

Also, we take in consideration and study number of the 
decisions taken by constitutional bodies (whether they were 
political constitutional bodies or judicial constitutional 
bodies) , which are related to the anti-terrorism laws issued 
by the Legislatives Powers in different countries after the 
events of 11 th . Sept. 2001 attacks. 

Generally , we try to show the solid action of the Judicial 
Power regarding the prime goal of its duty to secure and 




grant the Basic Rights of Individuals and protect their 
Liberties. 

Also we concluded that the ancient historical fight and 
struggle between (The Power to Rule) and (Liberties) was 
never over . 

As history repeats itself , nowadays , we can see the 
struggle is back in full magnitude all around the world, and 
specially in the United States of America, for example, we 
can sense the tension is building up between the Three 
Branches of Government. The Legislative Power (The 
Congress) and the Executive Power (The White House) are 
both joining forces in creating a Constitutional crisis against 
the Judicial Power (The Supreme Court ) , under what is 
known as (The War Against Terrorism ). 

The Congress and The White House by issuing numerous 
legislations to fight terrorism , are trying to keep the 
jurisdiction of the courts ( including The Supreme Court ) 
from reviewing the procedures taken by the government 
against the Detainees at Guantanamo Bay. 

We can see that the first two Branches of Power are 
trying to make all the ties and efforts to restrain and deprive 
the individuals from their Basic Rights and Liberties. 
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On the other hand, we can definitely see that The 
Supreme Court is denying all those efforts and attempts , 
relying heavily on : 

-The historic purpose of the Habeas Corpus Act (which 
states that every person is entitled to be tried in a court of 
law ). 

-The Constitution of the U.S. Art.l/p9 which says that no 
suspension of Habeas Corpus unless in emergency cases , 
and the 4 th . Amendment which says that no one should be 
deprived of liberty without due process of law. 

-Also the International Law of War , including the 
Geneva Third Convention . 

We think that it will be very important to see the outcome 
effects of the decision of the U.S. Supreme Court regarding 
the latest case which was lying at the bench , case of 
(Boumediene v Bush ) , where the petitioners are 
challenging the constitutionality of The Congress Act of 
Military Commission 2006 . In this historical event and as a 
landmark decision the Supreme Court ruled On 12 th . June 
2008 , that the Guantanamo detainees have the privilege to 
challenge the legality of their detention at U.S. courts , and 
that the detainees have the right to ( Habeas Corpus ) at the 
U.S. Federal courts. 
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In this thesis, we tried to assess and clarify the ancient 
struggle between the Power of the Ruler and the Basic 
Rights and Liberties of the People , and the role of the 
Judicial Branch to defend these liberties and rights. 

We also suggest that a U.N. agreement should be reached 
in order to draft and issue a (World Constitution) , which 
states the establishing and construction of a (World 
Constitutional Court ) in order to protect the principles of 
Basic rights and Liberties of any individual against any 
legislation tend to threaten these principles . 

In response to the idea of ( Less Liberty , More Security ) 
, And as the American philosopher Benjamin Franklin 
(1706-1790)- said : 

"Those who would give up essential Liberty, to purchase a 
little temporary Safety, deserve neither Liberty nor Safety." 

We pointed out that depriving a person of his liberty or 
violating his rights for the cause of national security by 
issuing the so-called Antiterrorism Laws can not be justified 
whatsoever. 




